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The Development and Organization
of Domestic Relations Mediation

in a Multi-Function Mediation
Center in Kentucky
BY GARY W PAQUIN*

INTRODUCTION

Mediation, the use of neutral third persons to help parties m a dispute
reach an agreement between themselves, is a particularly attractive
alternative m domestic relations cases. Cost, delay, and the escalation of
conflict have been sources of dissatisfaction with the traditional litigation
system m divorce and child custody actions.' Domestic relations
mediation represents an attempt to resolve complex, personal issues that
courts have limited time or resources to adjudicate.
Ths personal attention is particularly important when the parties are
parents and will continue to remain in contact even after adjudication.
Children of mediated divorces appear to adjust better to the divorce, and
their parents are less hostile toward each other.2 If divorce mediation
helps the parents reduce their conflict and communicate in a more
friendly manner, the child will better adjust to the divorce For these
reasons, a growing number ofjurisdictions are mandating mediation when
child custody and visitation issues are raised.
One of the greatest challenges confronting the founders of the
Mediation Center of Kentucky, Inc.4 was the development of a domestic
relations mediation program. Tis Article examines the evolution of that
* Assistant Professor, College of Social Work, University of Kentucky. B.S. 1975, Northeastern
University;, M.S.W. 1977, University of Michigan; J.D. 1982, University of Michigan; Ph.D. 1989,
University of California at Berkeley.
'See David B. Chandler, fiolence, Fear,andCommumcatfon: The Varable Impact ofDomestic
Vlolence on Mediation, 7 MEDIATON Q. 331, 332 (1990).
'See Stehen . Bahr, An Evaluation of CourtMediation: A Companson ofDivore Cases With
Children, 2 3. PAm. Issuas 39, 39 (1982).
Olin M. HAYNEs, DivoRcE MEDIATION 30 (1981).
'See generally Thomas . Stipanowich, The Quiet Revolution Comes to Kentucky: A Case Study
in Community Mediation, 81 Ky. L.J. 855 (1992-93).
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program, salient related issues and problems, and resulting innovations
such as pre-mediation case screening and the use of co-mediators.
L BACKGROUND AND CONTEXT OF DOMESTIC
RELATIONS MEDIATION PROGRAM

When, m 1991, a Task Force appointed by Chief Justice Robert
Stephens set about the task of establishing a model program for out-ofcourt mediation of disputes-an effort which resulted in the founding of
the Mediation Center of Kentucky, Inc.-domestic relations was high on
the reform agenda. This resulted in part from the sheer volume of divorce
and child custody matters crowding the Fayette County Circuit Court, the
Court's awareness of the impact of conflict on the children of divorce,
and local and regional experiments with domestic relations mediation.
A. The Domestic Relations Caseload
In recent years, the problems of divorce and its aftermath have placed
an increasing burden on the court system. In Fayette County, the site of
the Mediation Center of Kentucky, domestic relations actions comprised
more than fifty percent of the Circuit Court docket. Any effort to
economize court time and streamline the judicial system through the use
of mediation would require coming to terms with the domestic relations
caseload.
More importantly, judicial supporters and other members of the Task
Force recognized the opportunity mediation afforded for improving the
quality of dispute resolution m domestic relations cases, particularly those
involving child custody. The Circuit Court was well aware of the
emotional impact of divorce on children and had sponsored a parent
education program using mental health professionals to teach parents
about the impact of divorce on children. An important part of this

program involved teaching how parental conflict affects children
throughout the divorce process. In addition, there was a modest but
growing body of experience with mediation m local and regional
programs.
B. Existing or Evolving Domestic Relations Mediation Programs
1. U.K College of Medicine Program

For several years prior to the founding of the Mediation Center, some
local judges referred child custody cases to a mediation program
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sponsored by the Umversity of Kentucky College of Medicine. The program,
which was used as a training experience for psychiatric residents and
graduate-level social work students, was headed by a psycluatry professor at
the Umversity with substantial experience as a court-appointed evaluator of
child custody cases. As the process evolved, mediation was initiated by the
neutral prior to formal custody evaluation. If after up to six mediation
conferences, the parties failed to resolve child custody issues in a mutually
satisfactory fashion, the mediating neutral would assume the role of evaluator,
and prepare a formal recommendation regarding child custody to the court.
Estimates of the effectiveness of the College of Medicine program in
helping couples reach an agreement vary from fifty to seventy percent,
depending on whether non-mediated agreements prior to trial are included
However, this program was able to handle only a small percentage of the
domestic relations cases in the circuit court, was specifically targeted at child
custody and visitation issues, and was expensive for most parties.6
In addition, perspectives vary on the appropriateness of mediators
assuming the quasi-judicial role of evaluator. On the one hand, mediation by
the would-be evaluator is more likely to be child-focused in that, m
accordance with the standards imposed on the evaluation, the best interests
of the child may be examined more fully.7 Combining the functions of
mediator and evaluator in a single individual also may save time and money
in those instances where mediation is unsuccessful, since the neutral is already
well-acquainted with the parties and the case. On the other hand, some have
raised serious concerns regarding the success or value of agreements reached
through a process where the confidentiality of communications made m
mediation is not assured, since the mediator may end up reporting to the
court, and the role of neutral go-between is forsaken for that of
decisionmaker 8
2. Louisville Family Court
Another, more recent, effort toward mediation of domestic relations
disputes is the Louisville Family Court project.9 In that jurisdiction, a new
' Interview with Judge James Keller, of Fayette County Circuit Court, in Leington, Kentucky

(April 25, 1992).
'Only six of the cases handled by the program per year were accepted on a pro bono basis.
Lane . Veltkamp & Thomas W. Miller, Family Mediation: Clinical Strategies in Mediation

Child Custody, 18 FAM. MEn. 301, 303 (1986).
'"With a 'reporting mediator'
'the confidentiality of the process is very different.' Such
mediators are approaching the role of arbitrators.
"A Layer's Advice, 3 ADR REPORT (BNA)
337, 337 (Sept. 28, 1989) (quoting Joel Shawn, family law practitioner, San Francisco, Ca.).
'See Louise E. Graham Implementing Custody Mediation in Family Court: Some Comments

on the Jefferson County Family Court Fpenence, 81 Ky. L.J 1107 (1992-93) (discussing the
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rule mandates mediation of child visitation and custody issues."0 The rule
provides for court referral of cases to private mediators, who provide the
mediation services to the parties for a fee. 1 Although the Family Court
approach was examined by the Task Force during the course of developing
the program for the Mediation Center of Kentucky, the former was still in the
planning stages during the months leading up to the opening of the Center.
IL EVOLUTION OF THE DOMESTIC RELATIONS MEDIATION PROGRAM

A. Settling on the Volunteer Model
There are three commonly used models for delivery of domestic
relations mediation services: programs involving referral to professional
mediators; programs involving mediation by court employees; and,
referral to independent volunteer mediation programs.
Court-sponsored or publicly finded mediation programs sometimes
establish mediation referral lists and send couples to private mediators.
Such programs may establish their own criteria for mediator
qualifications, or depend upon professional credentials (such as climcal
memberslup in the Family Mediation Association) in selecting mediators.
In our case, this model had some initial attraction because it would leave
the thorny field of domestic relations mediation in the hands of
professional mediators and avoid major outlays for training and
supervision. There were, however, two significant drawbacks. First, there
was not a cadre of trained professional domestic relations mediators in the
region. Second, there was uncertainty whether a system of paid
professionals could provide low-cost mediation services to indigent
parties. Additionally, an opportunity to educate, through volunteer
commitment, the legal and mental health communities regarding the
strengths and limitations of divorce mediation would be lost. The
importance of a clear understanding of the mediation process by these
groups was considered mandatory if the Center was to be effective. Such
goodwill might become an important collateral benefit.
Another model is that of the m-court professional who mediates as a
court employee. 3 This is an attractive alternative for courts that have a

Louisville Family Court's mediation pilot program).
" Although mediation is mandatory, a party may easily opt out of the mediation process by
claimin that domestic violence is involved in the case. See id. at 1113.
u Id. at 1112.
12
LNDA R. SinG,
SmrmNG Disum 40 (1990).

"Id. at 41.
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substantial divorce investigation staff and can retrain and reassign already
existing employees. Such a model can ensure a professional service with
relatively little scheduling, training, and staff turn-over problems,
assuming a steady source of funding for the service can be secured. A
problem with this model is the lack of trust the local bar, and
consequently the parties, may have in the confidentiality of the mediation
when the mediator is a court employee. Moreover, this model typically
focuses solely on child custody and visitation issues.
The third model, in which domestic relations mediation is conducted
as part of a more comprehensive volunteer mediation program, was
consistent with the philosophy and goals of the Task Force wich
established the Mediation Center.'4 The volunteer approach was seen as
a mechanism for keeping the costs of mediation to a numinimum, 5 and for
revealing the advantages of mediation to a broad spectrum of individuals
inside and outside the organized bar. In the community and region where
domestic relations mediation, like mediation in general, was little known
and little understood, this approach seemed a logical starting point.
Of course, such a program would require adequate training,
scheduling, supervising, screening, and maitaming a substantial volunteer
force. As time went on, the special concerns and special needs of
domestic relations mediation impressed itself upon those charged with
setting the course for the Mediation Center.
B. Recognition of Domestic Relations as an Area of Unique Concern
Initially, some members of the Task Force charged with establishing
a domestic relations mediation program viewed domestic relations as
being little different from any other area of civil litigation. Others saw it
as a mmefield of controversy which should be approached with great
care-perhaps as a second, or even third-stage effort-after other elements
of the mediation program were in place. Another concern was that the
sheer weight of the domestic relations caseload, once transferred from
enthusiastic courts (or referred by legal services programs) would prove
a crushing burden for a fledgling mediation center.
As it happened, the Center responded to the perceived need for
domestic relations mediation services covering all divorce related
issues-child custody, visitation, property division, maintenance and

'4Id. at 43.
Since the parties' attorneys are often preset duing the mediation sessions at thns type of
center, low cost has been very important, as the representation dunng mediation in and of itself is
a substantial expenae.
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support-from the earliest days of its existence. With the cooperation of
the court, domestic referrals were kept to manageable limits. On the other
hand, domestic relations mediation has proven to be the most
controversial and most challenging of the Center's tasks, and the history
of this program is one of continuous education and refinement.
II. DEVELOPMENT OF A TRAINING PROGRAM

A. Establishment of Domestic Relations Committee
Shortly after the Mediation Center of Kentucky was incorporated in
late 1991, proposed policies and procedures were adopted by the board.
Among these were guidelines for selection and training of mediators.
For the general run of referred civil circuit court cases, mediators
were required by the proposal to be an attorney with mediation training
or a non-attorney with mediation training who was either approved by the
court or by the parties. Comprised primarily of members of the bench and
bar, the board tended to view the skills of legal counsel in negotiating
these matters and presenting them to the court as significant advantages.
At the same time, the board was eventually persuaded by all of the
evidence that the door should be open to qualified non-attorney
mediators, and primary emphasis should be placed on training provided
by the Center (or equivalent training in other recognized programs such
as the Academy of Family Mediators courses).
Given the iitial lack of consensus as to whether domestic relations
mediators required special training, the board deferred the issue pending
further study by a committee. When a Recruitment and Training
Committee was established to develop general training for all volunteer
mediators, therefore, a Domestic Relations Subcommittee was set up to
focus solely on this area. In the process of researching and designing the
training program, a number of issues regarding domestic relations were
brought to the Center board for discussion and decision. The importance
of these issues was reflected in the subcommittee's elevation to committee
status and the active involvement of the Center's Director in this area.
More and more, it became clear to Center decisionmakers that
domestic relations involved unique policy considerations and warranted
special adnmistrative attention. Due to the emotional intensity parties
bring to the table-the possibility of violence, the ethical imperative to
consider the best interests of the child, and the complexity of budgeting,
property settlement, pension division and support-this area is rife with
opportnities for error.
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Domestic relations mediation also brings together two disciplines with
different knowledge bases, viewpoints, etlucs and values-the mental
health and legal professions. Some attorneys are uncomfortable having
mental health professionals, such as psychologists and social workers,
work with a client's financial issues, which they believe require intimate
knowledge of the law. Some mental health professionals, on the other
hand, object to having attorneys mediate child custody issues without
sufficient knowledge of child development and skills in interviewing.
Reflecting the concerns of their counterparts, both types of professionals
tend to feel discomfort in what they perceived as the other profession's
terrain and feared that their training may be inadequate in these areas.
Increasingly, therefore, domestic policymaking and the evolution of
domestic relations mediator training procedures involved integration of
these professional viewpoints. Such integration, beginning with joint
training of attorneys and mental health professionals, has been
advantageous to all concerned. As one legal scholar notes:
Both types of professionals should receive the same training in
mediation. It is not unreasonable to assume, however, that some legal
practitioners have gradually developed the view that adversarial
litigation may be inappropriate in some divorce cases and through their
practice have gained some awareness of, and sensitivity to, the
psychological dimension of their clients' disputes. By the same token,
confidence in rationality as a means of treating matrimonial discord and
other family disorders cannot ignore that emotional conflicts and their
resolution often have serious practical implications affecting legal rights
and social interests. By definition, a competent therapist should not fail
to acknowledge and appreciate that aspect of patients' problems. Having
lawyerly skills function in the context of a more humanistic dispute
resolution framework and extending the influence of therapy to the more
material concerns of individuals should have nearly universal appeal.'
Mediation should help confirm the knowledge each profession possesses."7

1T1OMAi
B. CARBONNwo
u, ALTmATIV DsPtrm RmsLurION: MELTiNo THE LANCES AND
Dismou0nNG THE SnDs 176 (1989).
" The continued involvement of non-legal professionals during the reception of the Mediation
Center of Kentucky may have been helpful. Without the overriding legal influence of the Task Force,
the Center may have developed somewhat differently than it did. Legal professionals are naturally
more likely than lay persons to view disputes in a legal fiamework. Raymond Shonholtz argues that
the de-legalization and community ownership of disputes should be the primazy focus of community
mediation programs. Shonholt7. Neighboihood Justce Sstems: Work StiudwZ and Giddtng

Pr*Wples, I MEDIATION Q. 13-16 (1984). However, it is also possible that without some
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B. Qualifications and Screening
The Domestic Relations Committee developed criteria to screen

volunteers for the Mediation Centers divorce mediation training program.
Initially, the full training committee sought to establish qualifications and

screening procedures, including an individual interview, for all potential
mediators. Given the difficulty of screening the large number of volunteers,
the pressure to open the Center as soon as possible, and the enormous
commitment required of an already overworked volunteer committee,

screening of fitness was instead performed by evaluating participants during
their training. Thus, a skill-based rather than interview-based evaluation was
implemented. The prevailing viewpoint in the dispute resolution community
is that performance-based qualification is the most useful.'
Qualifications for the domestic relations trainees were different from
mediators in other areas. To be accepted for training by the Center, domestic
relations mediators had to either have a graduate degree m human services or
be a licensed attorney. These mnmum requirements were based on a concern
that, at least initially, the use of trained professionals would give the program
legitimacy m the eyes of users and their own professional advisers.
C. Trainzng Procedures
With the guidance of the Domestic Relations Committee, the board

established a two-step training program for domestic relations mediation. In
this effort; the Committee compiled a number of articles that addressed
significant issues in the area 9 and relied heavily on the experiences of those

members of formal training.
homogeneity of membership at the outset, excessve internal conflict would have made it virtually
impossible to formulate any policy that could actually be implemented. In addition, the success of
any multi-function dispute resolution program requires the strong support of both the local bar and
the judiciary. The participation of these groups as founders of the center has been critical to its
success. Arguably, court-connected mediation programs are the most viable.
Criminologist Leslie Kennedy notes that the number of centers is increasing rapidly and the
majority of those being developed are financed by state or local governments. LEsLm W. KeNNEDY,
ON TE BoRERs op CmMna, CoNsucr MANAGEmEN AND CmumiNoioaY 74 (1990). See also Peter
B. Edelman, Institutionalizing Dispute Resolution Alternatives, 9 JuS. SY& L 134, 137 (1984).
" Commission on Qualifications of the Soc. of Professionals in Dispute Resolution, Qualifying
Neutrals: The Basic Pnnciples, 3 Dis. REwL. F. 4 (May 1989).
" See Mano D. Bartoletti & Elizabeth G. Stark, Hands-on Mediation Training in a PrivatePractice Setting, 8 MEDIATION Q. 239, 239 (1991); Lester Cohen, Mandatory Mediation: A Rose by
Any Other Name, 9 MmDIATON Q. 33, 33 (1991); Jean Fargo, Academic Programs in Family
Mediation: Some Thoughts From a Family Life Educator, 2 MEDiATioN Q. 3, 3 (1986); Sarah Childs
Grebe, Family Mediation Training Programs: Establshmg Standards, 5 MEDIATIoN Q. 13, 13
(1988); Christopher Honeyman, The Common Core of Mediation, 8 MEDIATIoN Q. 73, 73 (1990);
Howard H. Irving & Michael Beijamin, Therapeutic Family Mediation: Fitting the Serwce to the
Interactional Diwi of Client Couples, 7 MDIAToN Q. 115, 115 (1989).
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As the development of a training format progressed, a number of
questions had to be addressed by the Task Force regarding the form that
domestic relations mediation would take at the Center. In addition to the
structure discussed above, the Task Force decided that all issues in a divorce
case would be subject to mediation, not just child custody. Domestic violence
would be a reason for rejecting a case, and allegations of child abuse and
substance abuse would be considered as bases for rejecting a case on a
case-by-case basis. These decisions required an extended training program
covering a variety of different areas and the establishment of a case screening
procedure.
The Committees decision to mediate the entire divorce was based on
several rationales. The first is that attorneys must negotiate and present
arguments for all these issues, and since the program was largely dominated
by the legal community, a division of issues seemed spurious. There was also
concern among women's advocates that restricting mediation to child custody
would be unfa-i to women, because it would detach their strongest position
from their weakest and leave them vulnerable.2° Women would be required
to negotiate away child care, where they have their greatest bargaining
strength, while leaving their weakest position, support and property, to other
forums. Furthermore, the splitting of child custody and visitation from all
other issues may make the give-and-take of negotiation more difficult to
achieve,2 and would serve to artificially separate interlocking issues.'
In establishing training procedures, the Committee examined several
possi'ble models of divorce mediation, including therapeutic mediation,
labor/management-style mediation or structured mediation.2 Therapeutic
mediation attempts, through the settlement process, to assist the couple in
resolving the emotional trauma that accompames the divorce.24 A therapeutic
approach tends to be focused on the interests of children of the relationship.
Labor/management-style mediation assists the parties in developing their
interests and bargaining positions and focuses on the concrete issues to be
resolved in the divorce. The mediator protects the integrity of the process and
this process becomes smoother and more efficient over successive
bargaining. 2 Structured mediation, on the other hand, attempts to use a
complex set of rules and procedures to guide a rational process of
I See SINGEr

supra note 12, at 42.

11ee id.
O.J. COOGLER, STRUCTURED MEDIATION IN DivoRac Smmr
22 (1978).
Penny L. Willnch, Resolvng the Legal Problems of the Poor: A Focus on Mediation m

Domestic Relations Cases, 22 CLPAFUNOHOUSE Rnv. 1373, 1377 (Apr. 1989).
" Emily Brown, Models of Mediation, m DivoRCE AND FAMILY MEMIATIoN 48 (James C.
Hansen & Sarah Childs Grebe eds., 1985).

" Id. at 57.
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problem-solving. Consistent with its overall policy of training mediators in
techniques for use with a wide variety of disputes, as well as responding to
the availability of trainers and the time constraints of Center personnel,
training was geared toward the labor/management model; however, this
approach has been tempered somewhat in the domestic arena through
additional training.
Domestic relations mediators must participate in two training
programs-the basic mediation training program which teaches the skills
necessary for mediators to function in the labor/management mediation model
(now encompassing four days of lecture, discussion, and role-playing), and
a further two days of specil taning in domestic relations mediation. The
two-day domestic relations mediation training also involves therapeutic
mediation techniques which modify the labor-management approach to enable
it to properly function in divorce situations. The interpersonal dynamics of
divorce are more complex than most civil cases and will typically involve two
unsophisticated negotiators who may have low sel-esteem. Due to such
vulnerabilities, the mediator must be careful not to use more directly
manipulative or heavy-handed tactics m the divorce mediation. 6 The
specialized training seeks to adapt what was learned in the general mediation
training to domestic relations cases.
Over time, the training committee developed a curiculum with the help
of volunteers from the region and the University of Kentucky. The course of
instruction covered the following areas: impact of divorce on children,
development of family law in Kentucky, demonstration of techniques in
custody mediation, the divorce process, domestic violence, and the use of
budgeting forms. Faculty from the Colleges of Law, Medicine and Social
Work of the University of Kentucky, as well as two professionally trained
mediators, performed the initial two-day training program. Nine individuals
received training. The informal evaluation of this traim g was positive.
D. Co-Mediation
Given the general inexperience of all the volunteers, it was decided early
that a co-mediation model would be used in all domestic relations cases.
Having two mediators in each session serves as a device to correct and
minimize errors or omissions, particularly when they involve bias, prejudice
or procedural error.27 It also allows colleagues the opportunity to examine
together the mediation process ofthe particular session (what worked and did
Id. at 58.
Martin A. Kranitz, Co-Medatfon: Pros and Cons, m DIVoRcm AND FAMILY MEDIATION, supra
note 24, at 75.
2
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not work) as a further learning device? An effort is made to assign a male
and female mediator as a team to facilitate gender-balancing. Also, a mental
health professional or social worker was assigned with an attorney. Tins
ensured that the different perspectives of each profession would be shared
and that confidence in handling a wide variety of issues would be developed.
E. ContinuingEducation;PeerReview
The knowledge essential to performing divorce mediation cannot be
covered m a weekend of traning. Continuing education is necessary to
continually invest in the skills of the Center' volunteers. Therefore, in
addition to the initial training, evening or weekend workshops have been
provided for Mediation Center volunteers, addressing such topics as
male-female commumcation. When possible, continuing legal education
credits are provided for attorney volunteers.
A monthly peer review session was also established to enable mediators
to come for hour and a half sessions to discuss troublesome aspects of their
cases m a confidential setting with other mediators.' This format serves as
a vehicle for continued practice-based education through group processing and
mutual sharing, and will help monitor policy issues that arise in individual
cases. The Domestic Relations Committee, which was established to focus on
policy, often becomes involved m these very issues. As a result, it is hoped
that a separate session to "climc" cases will streamline the policy fimction of

2

Kranitz notes:
Co-mediation is an excellent procedure for training new mediators and providing

experience to those who have not prmously been directly involved in the mediation
process. Many individuals feel that, by vitue of their prevmous professional training (e~g.
in law, mental health, or negotiation), they have the skills in personal interaction and the
experience necessary to conduct a mediation immediately. Mediation reqires different
skills, or skills in addition to those that the lawyer, therapist or negotiator may have used
before. Through the use of co-mediation, a less experienced mediator can observe firsthand and participate first-hand in a co-mediation process without jeopardimng the outcome
of the couple because of the mediator's lack of expenenee Even when no supervisor or
expenenced co-mediator is available, a newly trained mediator may join with another

novice mediator, again to learn by mutual experience, and to provide checks, balances,
and support that co-mediation offer.
Id. at 76.
The University of Iowa developed a divorce mediation training program using joint teams of

law and social work students for this reason. Serna Stier & Nina Hamilton, Teaching Divorce
Mediation: Creatinga Better FitBetween the Family System and the Legal System, 48 AIs. L. RLv.
693, 701 (1984).
" The importance of peer support groups in this area is discussed in Edward Blumstein &
Patricia B. 'Wisch, Who Nurtures the Nurturers? A Model for Peer Support Groups, 9 MEDIATION

Q. 267, 267 (1992) (describing the success of a monthly peer support group for mediators at the
Family Mediation Assocation of Delaware Valley (Pennsylvama)).
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the Committee, allowing it to focus solely on policy issues rather that cliical
ones. There is every reason to believe that continuing the effort to provide
education to the volunteers will encourage longer commitments and allow
them to maintain their mediation skills.
IV PROCEDURES

A. Screening Procedures
The Center conducts domestic relations mediation in a manner similar
to other types of mediation. However, in light of special concerns
regarding mediation of domestic relations cases (including the presence
of abuse in the family relationship) a procedure has been instituted where
the parties are requested to come m for an intake session before
mediation is initiated. This innovative procedure is intended (1) to focus
the parties on the issues, including the welfare of the parties' children; (2)
to educate the parties regarding the nature and advantages of mediation;
(3) to make certain that necessary documentation, including appropriate
property schedules and custody evaluations, have been developed; and,
(4) finally and most importantly, to determine whether or not the case is
appropriate for mediation.
The intake worker, who will not be a mediator on the case, seeks
through individual interviews with each of the disputants (without their
attorneys, unless presence of counsel is specifically requested) to
determine whether such factors as serious spouse abuse, mental illness,
alcoholism, drug abuse, fraud, or cognitive disability render the case
unsuitable for face-to-face negotiations. In the event the Center deems the
case inappropriate for mediation, court-referred cases are referred back to
the court with the general notation that the case cannot be accepted for
mediation. Should the case go forward, the Center Director or her
assistant contacts all the parties through their attorneys and assigns two
mediators to the case.
B. The Participation of Attorneys in Mediation
The participation of parties' counsel m mediation was a topic of
considerable discussion during meetings of the Domestic Relations
Committee. Attorney participation often increases the costs to the parties,
making court-ordered mediation a substantial additional expense in some
cases. Some of this cost is offset by having the benefit of legal advice at
the mediation and by allowing for the immediate signing of documents
with little continued haggling over language after the mediation takes
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place. Preliminary data from the state of Maine indicates that the
inclusion of attorneys m mediation sessions effectively diminished the
impact of mediator errors, helped weak clients and buffered intense
emotions.3 Attorney participation also increases the likelihood of
acceptance by the bar. Of course, substantial savings of legal fees may
result if the case is settled more promptly than it otherwise would have
been.
On the other hand, some are skeptical of the benefits attorneys bring
to mediation. One author observes:
Having attorneys interact with the divorce mediation process in their
usual adversarial capacity is perilous and, in fact, threatens to
compromise the viability of the process. Unless they espouse the dispute
resolution values embodied in the divorce mediation, lawyers are likely
to become a dysfunctional element in the process, not only jealous of
its intrusion into their domain of competence, but also unable to adapt
professionally to a situation of controlled and defused, rather than
polarized and contentious, conflict.'
The Mediation Center's experience with attorney participation has
been mixed. The Domestic Relations Committee has viewed those
situations where attorneys have become adversarial and disrupted the
mediation as the result of a lack of understanding regarding the most
useful role of attorneys in the session. The Center is taking steps to make
certain that counsel clearly understand their functions before, during, and
after mediation.' Mediators are encouraged to set clear parameters in
their introductory remarks to parties and their attorneys concerning the
role of the attorney in mediation?
C. Other Concerns in Domestic Relations Mediation
1. Preparationfor Mediation
One problem which occasionally arose in domestic relations
mediation was that participating parties had not prepared sufficiently to

"' Intemew with Dr. Crmg A. McEwen, Professor of Sociology, Bowdom College (Feb. 17,

1993).
See CARBOxNEAu, supra note 16, at 174.
"Center staff and advisers recently conducted a continuing legal education seminar on tis
specific subject for local bar membem
See M. Dee Samuels & Joel A. Shawn, The Role of the Lawyer Outside the Mediation
Process, I MEDIATION Q. 13, 13 (1983) (discussng the attorney's role during various stages of

mediation).
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engage in a meaningful negotiation of settlement terms. In some cases
parties did not bring supporting documentation (i.e., financial affidavits,
tax returns, property evaluations) to the mediation, thereby making
mediation difficult to conduct with respect to financial issues. Parties are
now requested, when first contacted by Center staff, to bring these
documents to the first mediation session. During case screening,
moreover, the intake worker is instructed to inquire regarding the
preparation of pertinent documents or evaluations.
2. Length of Heanngs
The emotional weight and complexity of domestic relations disputes
has often necessitated multiple hearings; occasionally, these sessions are
lengthy. The first domestic relations mediation that the Center handled
continued for six hours one day, and six more on another. The long
duration of these mediation sessions was due in part to the fact that one
of the parties lived 1000 miles away, and partly to the mediators' decision
to work for an agreement until they reached an impasse rather than set
regularly timed appointments for methodically 3 handling certain issues,
similar to what is done in structured mediation.
A norm of open-ended sessions has been established. In thm way
volunteers can commit a whole day if necessary to the mediation and if
continued contact between the parties and the Center after the session
would be unlikely. If a settlement is not reached, a minimal delay is
experienced by the parties as they proceed toward litigation. The
difficulty of scheduling multiple sessions with two parties and two
attorneys is also avoided. In terms of mediation strategy, long sessions
may also break down the parties' resistance to settle, although such
conduct may raise an ethical issue of coercion when applied to divorce
mediation. In general, mediators have a desire to "strike while the iron is
hot" and obtain an agreement in one session.
On the other hand, in cases where deliberation and access to
documentation is essential, as in many divorce mediation cases, shorter
weekly meetings may be more effective. The shorter sessions, between
which clients could consult with their attorneys, could also reduce the
cost of mediation because the attorneys are not required to attend the
session. However, the attorneys are still able to supervise and advise their
clients in reaching a settlement. There was also a concern that the longer,
high intensity sessions might "bum out" the volunteers faster than would

" See Coogler, supra noto 22, at 26.
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shorter, more frequent sessions. The committee has therefore
recommended to mediators that they establish two-hour time limits for
each session unless there were compelling reasons for departing from this
practice.
3. Confidentiality; Limited Role of Mediator
The provision in the court rule for confidentiality and privilege of
communications made during mediation was another subject of debate.
As previously discussed, a mediation/evaluation program was already in
place before the establishment of the Task Force. On one hand,
combining mediation and evaluation was cost effective and ensured that
the children were seen and their preferences made known. This
information is important if the mediator is to fulfill the duty to uphold the
best interests of the child.'
On the other hand, confidentiality in mediation is seen as essential for
candor, fairness, and neutrality. 7 It was felt that getting parties to
disclose their motivations and feelings about the dispute was difficult
enough under most circumstances and informing the parties that such
information could be used m court would destroy any trust that might
develop. If mediators could send extensive reports to the court, the local
bar might resist the mediation alternative since mediators would be able
to report the refusal of parties to compromise and therefore potentially
prejudice those parties in subsequent proceedings. Disclosure ofmediation
proceedings to the court would also likely lead to the subpoena of
mediators to explain their opinions to the court. Since the Task Force was
interested in developing a program staffed by volunteers, the prospect of
being subpoenaed to court, potentially during work hours, would be a
detriment in recruiting and maintaining good mediators.
For these reasons, the Task Force decided to press for confidentiality
m the mediation setting and the rules reflect ths concern. The court rule
makes the commumcations and documents produced during mediation
privileged and confidential except where child or spouse abuse is
concerned or where crime or fraud is revealed during the session."

' The Amencan Bar Assocation's Family Law Section has developed Standards of Practice for
Family Mediators, winch state: 'The mediator has the duty to promote the best interest of the child."
Gary Paqun, Protecting the Interests of Children in Divorce Mediation, 26 J. FAM. L, 279, 309-11

(1988).
" See Lawrence R. Freedman & Michael L.Pngoff, Confidentiality m Mediation: The Need for
Protection, 2 OHIo ST.J. ON D. RpsoL. 37, 38 (1986).
' See Stipanowich, supra note 4, at 894. See also Graham, supra note 9, at 1124 (discussing
JEFRMSoN FAMILY Cr. R. 612, winch contains a similar confidentiality provision).
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Confidentiality was believed to be important to encourage candor, ensure
fairness to legally naive parties, ensure the neutrality of mediators, protect
volunteers from having to testify, and encourage parties to voluntarily
choose mediation. 9 A report to the court will be made only to inform it
that the mediation was successful or unsuccessful or that a party did not
appear. No further information may be given to the court without the
consent of the parties.
V

SPOUSE ABUSE AND THE MEDIATION CENTER

A major legal and policy issue that the Center has faced regarding
domestic relations mediation is the handling of domestic violence. The
possibility of placing victims of domestic violence at greater risk of
further abuse or exploitation through mediation is a subject of
considerable debate' This issue has triggered the fiercest opposition to
divorce mediation and any mediation center must endeavor to address the
concerns of domestic violence victims.
There was some initial reluctance on the part of the court to eliminate
mediation as an alternative where spouse abuse was alleged. This
reluctance was based on the concern that violence was such a frequent
occurrence in divorce that a substantial proportion of the family law cases
would be excluded from possible mediation. A study from the Hawaii
mediation center supports this conclusion, concluding that twenty-three
percent of the couples who voluntarily sought mediation reported some
history of violence.4' In fact, four of the first nine cases screened at the
Center were rejected on the grounds of spouse abuse.
The Mediation Center held several meetings with representatives from
area spouse abuse services. Also, a police officer who formerly had been
in charge of domestic violence cases was on the Committee. While some
centers do conduct divorce mediation when domestic violence is involved
m the case,4" generally such processes require at least ten to twelve

' See Stipanowtch, supra note 4, at 893.
See MyA SUN & LAuRA WooDS, A MEDIATOR'S GUME TO DOMESiC VIOLENCE 51-71

4*

(1989); Desmond Ellis & Noreen Stuldess, Preseparatuon Abusg Marital Conflict Mediation and
PostseparationAbuse, 9 MDmATION Q. 209, 209 (Fall 1991); Barbara J. Hart, Gentle Jeopardy: The
FurtherEndangerment of Battered Women, 7 MEDIATION Q. 317, 317 (Summer 1990); Lisa Lermnan,
Mediation of Wife Abuse Cases: The Adverse Impact of Informal Dispute Resolution on Women, 7
H v.WoMEN's L.L 57, 57 (1984); Ann L.Milne etal., When Domestic Abuse zsan Issue, 14 FAM.
ADvoc. 34, 34 (1992).
' Chandler, supra note 1,at 339.
, 2 See Stephen K. Enckson & Marilyn S.McKmght, Mediating Spousal Abuse Divorces, 7
MEmATION Q. 377, 378 (1990).
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hours of special training in domestic violence.43 At tis time m the
Center's development, such training would place too many additional
demands on the Center and its volunteers, some of whom were reluctant
to adopt screening for domestic violence as part of the mediation
regardless of the time and demands involved.
Instead, the Center established a pre-mediation procedure to screen
cases for the presence of; among other things, domestic violence. Selected
volunteers received special training m using a structured screening device.
The parties have separate appointments and are seen separately. The
intake interview allows the Center to explain the process of mediation to
parties individually, and explain that confidentiality is limited pursuant to
abuse reporting statutesm The intake procedure also alerts the mediator
to the types of issues in the case and current child rearing arrangements.
The interviewer then methodically questions the person on how
arguments have been handled m the past by the couple-whether
arguments have turned violent, whether there have been any threats of
bodily harm or suicide, whether protection orders have been sought and
issued, or whether emotional abuse has occurred. The types of questions
asked are those recommended by Girdner,45 who suggests asking about
patterns of decision making, conflict management, and anger expression.
Using Girdner's criteria as a foundation, the Center has decided to
reject a case for mediation if any one of the following conditions is
present:
a. There have been two or more hitting incidents during the last
year or hitting mdents in the past, which cause the victim to still be
in fear-For the purposes of this policy, hitting will also include:
slapping, punching, kicking, biting, or striking with objects or throwing
objects at the person in such a way as to put them in danger of lnjury.
b. There has been one incident where the victim has been injured
to the point of requiring medical attention within the last year, or some
incident in the past that causes the victim to be in fear.
c. The spouse has made serious threats to injure the victim or has
threatened to commit suicide within the past six months.'

' Ann W. Yellott, Mediation and Domestic Violence: A Callfor Collaboration, 8 MEDIATION

Q.39, 46 (1990).

"See KY. REV. S'rAT. ANN. § 620.030 (Michle/Bobbs-Merrill 1990) (mandatory reporting of

child abuse); id. § 209.030 (mandatory reporting of adult abuse).
inda K. Girlner,Mediation Triage: Screening for Spouse Abuse in Divorce Mediation, 7
MEDIATION Q. 365, 365 (Summer 1990).
' POLICY WITH REaARDs TO DOMESmC VIOLENCE, MEDIATION CmmNE OF KEmCKY (1993)

(on file with author).
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When any of these conditions is found to exist, the court and the parties
are sent a memorandum simply stating that the case is unacceptable for
mediation. No further description of the reason for rejection is provided.
Kentucky is unusual in that it is the only state that requires the
reporting of domestic violencef There was an initial reluctance to report
under the conditions of confidentiality as set forth m the court rule.
Additionally, attorneys, unlike mental health workers, are not required to
report the suspected spouse abuse of their clients. Consequently, they
were concerned about this shifting of roles. The issue of reporting
spouse abuse has become another arena for distinguishing between the
roles of attorney and mediator. All spouse abuse cases are reported to the
Cabinet for Human Services.
As the policy change in this area has been new for the Center, the
results cannot yet'be evaluated. However, the procedures the Center has
put into place should serve to screen out most of the cases of spouse
abuse that normally would have been mediated, possibly to the detriment
of the spouse abuse victim.
In the process of eliminating cases involving spouse abuse, Center
decision makers realized that some couples will be denied the benefit of
mediated settlement. One option was to send the families that had abuse
problems to the local domestic violence services for evaluation. If
safeguards were provided, then the couple could return for mediation. A
sunilar arrangement has been developed in Hawaii and many of the
couples do m fact return for mediation4 The representatives of the local
domestic violence services, already strapped for resources, felt that they
could not provide such evaluation services at this time.

'

KY. RLv. STAT. ANN. § 209.030 (Mide/Bobbs-Merrill 1990) states in part:

(2) Any person, including, but not limited to, physician, law enforcement officer,
nurse, social worker, department personnel,
having reasonable cause to suspect that

an adult has suffered abuse, neglect or ecploitation, shall report or cause reports to be
made in accordance with the provisions of this chapter.

Ky. RLV. StAT. ANN. § 209.020 (Mchie/Bobbs-Merill 1990) states in part:
(4) "Adult" means a person eighteen (18) years of age or older or a mamed person
without regard to age,
who is the victim of abuse or neglect inflicted by a spouse, is
unable to manage his own resources, cany out the activities of daily living, or protect
himself from neglect, hazardous or abusive situations without assistance from others and
may be in need of protective services;
(7) "Abuse or neglect" means
a situation in which a person inflicts physical pain
or injury upon a spouse or deprives a spouse of reasonable services necessary to maintain
the health and welfare of Ins spouse.
4 83 Op. Att'yGen. 367 (1983) holds that the adult protection legislation does not require or
permit attorneys to report spouse abuse against their clients if the victim does not wish it to be
. See Hawaii: Piesuptive Mediaton, 3 ADR REPORT (BNA) 336, 336 (Sept. 29, 1989).
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VL IssuEs IN WORKING Wrm VOLUNTEER MEDIATORS

Several issues regarding mediator behavior have arisen during peer

review meetings of Center mediators. They have pointed to several general
problems that can be addressed through additional training. The first is fear
of conflict. Some volunteers, overwhelmed by the intensity of the emotion
that such sessions at times engender, tend to lose control of the mediation
process. In many cases, parties' attorneys have been helpful in diminishing
this level of hostility. Having co-mediators also helps the mediators stay in
control by fostering joint efforts.
Second, some vohnteers, on the basis of background or training, are very
athoritarian and controlling, so much so that effective airing of issues,
feelings and solutions may be stifled. Both ofthese problems involve control
Control must be steadfast but moderated for mediation to be effective and
produce long-lasting, non-coerced agreements.
Another issue that is a likely hazard when using professionals as
volunteer mediators is the problem of mediators giving advice, be it legal or
mental health. Surprisingly, the presence of the parties' attorneys does not
necessarily diminish this problem. When the case comes before the mediator,
particularly when it is early in the divorce and adequate discovery has not

taken place, parties' attorneys may rely on mediators for expertise and as a
result mediators may be trapped into providing such advice. This problem
will likely smface when a program establishes criteria that requires divorce
mediators to have certain professional backgrounds, yet paradoxically requires
them to refi-mn from utilizing that background in the ways they are most

comfortable. Thus, despite the mediator's expertise m a certain area, she must
not clinically evaluate a child, advise a parent, evaluate a pension, predict the
outcome of an issue at trial or give advice on the impact of interstate custody
issues. A volunteer's professional role may "bleed" into the mediator role,
where the concept of professional identity is not as clearly established. s
Another problem arises when mediators become so intent on reaching
agreement that they fail to examine the process of how they achieved that
agreement. These issues all point to the need for greater supervision and
education to instill and refine the volunteers' sense of professional identity as
a mediator.
VII. RELATIONS WiTH DOMESTIC RELATIONS BAR
Since the promulgation of a local court rule specifically authorizing
judges to direct mediation of cases and the opening of the Mediation
al, The Boimdanes Beween Mediafio and Theapy: Ethwcal Dilemmas,
' See Joan Dwodac et
9 MEDIATON Q. 107, 107 (1991).
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Center, some domestic relations attorneys have expressed concerns
regarding the process, particularly given its mandatory aspect. To some
extent such concerns are natural and reasonable m the face of great
change, and it is the policy of the Mediation Center to field their
concerns and, where appropriate, specifically address them.
The Task Force and Mediation Center board of directors was largely
made up of members of the local bar, and the majority of mediators
doing domestic relations work are attorneys. Parties' attorneys are offered
the opportunity to attend all mediation sessions with their clients, and
many have accepted the opportunity. Prominent members of the local
domestic relations bar, a circuit court judge, and representatives of the
medical school and spouse abuse services were invited to and attended a
meeting of Center personnel, to discuss the development of policies
involving domestic violence and divorce mediation. In addition, the
Director of the Center (a local bar member) has addressed the Domestic
Relations bar and has arranged for continued formal contact with that
sector to ensure that their concerns are addressed within the Center.
Support by the bench and bar support of the Center is critical to its
5

success.

1

CONCLUSION

For the past year, the Mediation Center of Kentucky has provided a
-laboratory for evolution of a volunteer domestic relations mediation
program within a multi-purpose mediation center. Thus far, the program
has demonstrated that successful domestic relations mediation can be run
by volunteers at a mimmal cost to parties. Over time, moreover, the
program has proven responsive to the specific concerns of mediating
parties and other participants; a most innovative result of this process is
the intake and screening procedure developed for domestic relations
cases.
The early success of the Mediation Center of Kentucky and the rapid
evolution of its domestic relations mediation program are due in part to
the extraordinary support of various sectors of the community. The local
judiciary was an enthusiastic participant in the process, in terms of time,
energy and finances. Further, the University of Kentucky provided
interested faculty who worked on the project m various capacities, and on

" Mastrofsl noted that attorneys receve several benefits frnm supporting mediation: they gain
contact with the judges, become more aware of the mner workings of the court, and receive

information even if the mediation fails. Jennifer Adams Mastrofslo, Reexammation of the Bar:
Reasons to Support Custody Mediation, 9 MEniATioN Q. 377, 377 (1991).
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occasion, provided space and services. The university also served as a
source of student volunteers and interns. In addition, Lexington,
Kentucky, is a medium-sized community in which members of the local
bar often have personal relationships with each other. This enabled the
Center to more easily garner bar support, especially since many of the
mediators are attorneys. Local law firms are also major financial
supporters of the Center. In addition, through the work of an active
community worker on the board, the Center has been able to gain the
support of the local religious institutions, which have also supplied
volunteers. It has been the experience of the Center that the concept of
mediation has proven an exciting one to many different groups in the
community, whose support has been critical to the Center's existence and
success.

